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BEFORE THE NATIONAL GREEN TRIBUNAL

EASTERN ZONE BENCH, KOLKATA

IN THE MATTER OF:
Appeal No. 24/2023/EZ
MD. ILLIYAS & ORS.
..Appellant
-VERSUS-

STATE OF JHARKHAND & ORS.

...Respondents

COUNTER AFFIDAVIT FILED BY RESPONDENT NO. 5 HEREIN, DIVISIONAL
FOREST OFFICER, GIRIDIH EAST FOREST DIVISION, JHARKHAND.

|, Prawesh Agrawal, son of Late B.D. Agrawal, aged about 56 years, by Religion -
Hinduism, by Occupation - Service under the State Government of Jharkhand in
the office of Divisional Forest Officer, Giridih, East Forest Division, Jharkhand,
having its office at 13, Forest Colony, Giridih, Jharkhand - 815301, and presently
Camping at 8/1, K.S. Roy Road, Kolkata — 700001, West Bengal, do hereby

solemnly affirm and state as follows:

1. That | am the Divisional Forest Officer, Giridih, East Forest Division,
Jharkhand and | am aware to the facts in the instant case and as such | am

competent to make and affirm the instant Counter Affidavit.

. 2. That | am a law abiding Citizen of India and very much respect the

Constitution and Judicial System of India.

nhu
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3. That in pursuance to the orders dated 09.10.2023 and 28.11.2023 of this
Hon'ble Tribunal in the instant Appeal this Counter Affidavit is being filed
on behalf of Divisional Forest Officer, Giridih, East Forest Division,

Jharkhand, respondents no. 5 herein.

4. That the instant appeal has been preferred by the Appellant before the
Hon’ble Tribunal for seeking stay/quashing of the order being memo no.
205 dated 08.08.2023 issued by the SEIAA wherein SEIAA has cancelled the
Environmental Clearance No. EC/SEIAA/2014-15/518/2014/703 dated

31.12.2014. The Appellant has prayed for the following reliefs:-

i. Stay/Quash and/or Rescind the order being memo no. 205 dated
08.08.2023 issued by the SEIAA, Jharkhand;

ii. Direct the Deputy Commissioner, Giridih to demarcate the forest land
comprised in Plot no. 1, mauza-Lakhanpur and submit the demarcated
map on village sheet of Plot No. 1 of Mauza — Lakhanpur clearly

marking notified Forest Area of 49.90 Acres.

5. Now, before dealing with the para, it is pertinent to bring on records certain
facts related to the instant matter for proper adjudication and which are

as follows:-

a. Thatitis stated that the Project proponent Shri Arun Kumar Ladia

/-;;;’}IE??N submitted an application, in the year 2013, for grant of
HO7 N5\
[</ e i}.._gf:\\ \ environment clearance related to the stone mining (quarry)

project over an area of 0.732 Ha. in plot no. 4 and 5(P), Village:
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Lakhanpur, Block - Bengabad, District - Giridih, Jharkhand.
Consequently, the Assistant Mining Officer, Giridih requested
Divisional Forest Officer, Giridih East to report the distance from
forest of the applied area, which is one of the criteria for issue of
Environmental Clearance, to further process the application of
project proponent. It is relevant to mention here that as per the
State Level Environment Impact Assessment Authority, (SEIAA)
memo No. 63, dated 11.05.2013, the lease area shall have
minimum distance of 250 metre from notified Forest, for issue of
environmental clearance. Thereafter, on the basis of report by
Range Forest officer, Khurchutta, the DFO, Giridih East Forest
Division vide Letter No. 391 Dt. 25.02.2014, issued a report
stating that the distance of the applied area from notified forest

is more than 500 meters.

True/Xerox copy of the SEIAA memo No. 63, dated 11.05.2013

are being annexed herewith and marked as Annexure- A.

. Thereafter, based on the DFO report and 6ther statutory
requirements for grant of Environmental clearance, the project
proposal was apprised by the SEAC in its 24'" meeting held in 15%
to 18" December, 2014 and the project was recommended for
grant of environmental clearance. And consequently,
Environmental Clearance was granted by SEIAA to the project
proponent with certain conditions via its letter no.
EC/SEIAA/2014-15/518/2014/703 dated 31.12.2014 in its 28

meeting held on 30" December 2014.
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c. InOctober, 2022 a complaint was received on WhatsApp with an
allegation that the certificate issued from the office of DFO
Giridih East Forest division, with regard to the distance of forest
from the Stone quarry project of Shri Arun Kumar Ladia at Plot
No. 4 & 5(P), Village — Lakhanpur, Block — Bengabad, District —
Giridih, Jharkhand, is false, which resulted in the wrong issuance

of Environmental Clearance for the project.

d. That after taking cognizance of the complaint, the DFO, Giridih
East Forest Division directed the concerned Range Forest Officer
vide letter no. 3744, dated 28.10.2022 to inquire in to the matter
and submit the report. Thereafter, the Range Forest Officer,
Khurchutta Range, Bengabad inquired into the matter and
submitted his report vide letter no. 479, dated 07.11.2022
stating that the distance of mining lease area i.e. plot no. 4 & 5
(P) at Village — Lakhanpur, Block — Bengabad, District — Giridih,

Jharkhand from notified forest i.e. plot no. 1is at Zero (0) meter.

/},:9 M }\ True/Xerox copy of the DFO, Giridih East Forest Division letter
; 2 ,i a" no. 3744, dated 28.10.2022 and Range Forest Officer, Khurchutta
| &, Range, Bengabad letter no. 479, dated 07.11.2022 are being

annexed herewith and are marked as Annexure - B & C

respectively.

e. That after the receipt of the report from Range officer dated
07.11.2022, the DFO, Giridih East Forest Division inspected the
site himself on 10.11.2022 and observed that the stone quarry is
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not only adjacent to the notified forest but apparently the
quarrying activity was extended to plot no. 1, which is a notified

& demarcated protected forest.

In order to ascertain the observations, the DFO Giridih East
Forest Division has again directed the Range Forest Officer,
Khurchutta Range, Bengabad to conduct detailed field survey

and submit a report.

. Thereafter, the Range Forest Officer, Khurchutta Range,
Bengabad carried out detail survey along with Forester-in-charge
and Forest Guard for 2 days i.e. on 10*" November 2022 and 12t
November, 2022 and submitted a report vide letter no. 483,
dated 12.11.2022 where in it was stated that plot no. 4 & 5(p) is
situated adjacent to the notified and demarcated protected
forest of plot No. 1 and the stone quarry operations were
conducted in a portion of the forest area in plot no. 1 by illegally
encroaching it. As a result, an offence report no. 01420, dated
12.11.2022 has been lodged against the stone quarry
owners/managers (Appellants) under relevant provisions of

Indian Forest Act, 1927.

True/Xerox copy of the Range Forest Officer, Khurchutta Range,
Bengabad letter no. 483, dated 12.11.2022 alongwith enclosures

is being annexed herewith and marked as Annexure - D.

. Itis relevant to state here a brief background with respect to the

354
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plot no.1 in Lakhanpur Mauza. The plot no.1 of Lakhanpur Mauza
was initially notified as private protected forest u/s 14 of Bihar
Private Forest Act, 1946 (Bihar Act, 11 of 1946) vide Notification
no. 12726-VIF-156/46R dated 30.11.1946 of Govt. of Bihar.
Subsequently, u/s 15 of Bihar Private Forest Act, 1947 the Govt.
of Bihar has issued Notification no. 1863-VIF/296/50R dated
30.03.1950 declaring Plot No.1 in Lakhanpur Mauza as a private
protected forest, wherein, the ownership of the land has been
shown in the favour of then Raja (Jamindar) Raja Bahadur
Kamkhaya Narayan Singh of Padma which was later vested to the
then Govt. of Bihar (Now Jharkhand) after promulgation of Bihar
Land Reform Act, 1950, and the land in question was then
notified as protected forest vide notification no. CPF-10152/52-
5803R, dated 27.12.1952 and C/F-17066/54-3419R, dated
11.08.1954. The said notification clearly show the name of the

owner of land in column no. 2 as “State of Bihar”.

True/Xerox copy of the Notification no. 12726-VIF-156/46R,
dated 30.11.1946, Notification no. 1863-VIF/296/50R dated

30.03.1950, Notification no. CPF-10152/52-5803R, dated
27.12.1952, Notification no. C/F-17066/54-3419R, dated
11.08.1954 and duly signed map of Forest Settlement Officer
dated 28.02.1966 are being annexed herewith and are

respectively marked as Annexure —E,F, G, H & |.

That total area of plot no. 1 in Mouza - Lakhanpur is 81 Acre. Out

of which 49.90 Acres was notified as Protected Forest vide

355
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notification no. CPF-10152/52-5803R, dated 27.12.1952 and C/F-
17066/54-3419R, dated 11.08.1954. Thereafter, the Forest
Settlement Officer (FSO) was appointed to inquire in to the rights
and claims of private individuals if any, and the FSO after making
due inquiry of claims made, if any, demarcated an area of 48.02
acre of plot no. 1 on the map and duly signed on 28.02.1966.
Since, then the demarcated forest area of plot no.1 has been in
undisputed possession, control and management of the Forest
Department and has been a part of management under Working

Plan.

True/Xerox copy of the relevant portion of Working Plan are

being annexed herewith and marked as Annexure J.

Further, it is relevant to mention here that only 48.02 Acre has
been demarcated as Protected Forest area out of total plot area
of 81 Acres in Plot no 1, and the rest of area i.e 33 acres of the
pldt no.1l which is the property of state Government, Has been
handed over to DFO, Giridih East Forest Division by Circle Officer,
Bengabad for plantation purpose vide his letter no. 135, dated
14.02.2023. The 33 Acres of land (outside demarcated protected
forest) whose nature is Jungle-Jhadi in Government records is
considered as deemed forest as per the Hon’ble Supreme Court
order dated 12.12.1996 in T.N. Godavaraman Thirumul Pad -Vs-

Union of India and Others.

True/Xerox copy of letter no. 135, dated 14.02.2023 of Circle
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Officer, Bengabad is being annexed herewith and marked as

Annexure — K.

. Furthermore, it is relevant here to mention that the Deputy
Commissioner, Giridih has also directed Circle Officer, Bengabad
vide its letter no. 1089/M, dated 24.11.2022 to conduct an
inquiry in said matter. As per the inquiry report of Circle Officer,
Bengabad vide letter no. 630, dated 26.11.2022, it was also
confirmed that illegal excavation and mining has been done in
part of plot no. 1. The relevant part of the said letter is produced

below:

“WW m %349 ,@ﬁz %.1;0' Oéﬁ m " @% - W
S B FH fa T R O wie Wo 05 W SeaT I
fosar wram 81 @ wo 01, wife Wo 01 WS v 81 TFE D W 15
To T TR @ @1 &1 e T 8, oY Avworean @ @ #)
o e v e g |

True/Xerox copy of the Circle Officer, Bengabad letter no. 630,

dated 26.11.2022 is being annexed herewith and marked as

Annexure - L to this Counter Affidavit.

Thereafter, DFO Giridih East Forest Division has informed the
- State Environment Impact Assessment Authority, Jharkhand
(hereinafter called SEIAA) vide its letter no. 4184, dated
15.12.2022 and letter no. 4261, dated 21.12.2022 that actual
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distance of mining lease area of Stone Quarry of Shri Arun Kumar
Ladia at Plot no. 4 and 5(p) in Lakhanpur Mauza is zero meter and
the previous report issued by then DFO vide letter no 391, dated
25.02.2014 is incorrect. Further, the fact related to the illegal
mining activity being done by the project proponent in Plot no. 1
which is a notified forest has also been brought to the notice of
SEIAA as the same has been confirmed two times independently
in the field inspection reports submitted by both RFO
Khruchutta, and CO Bengabad. The quarrying activity in plot no.1
by the project proponent violates condition C (2) of
Environmental Clearance. Also, the action taken by DFO Giridih
Forest Division against project proponent for illegal mining by
way of lodging of forest case was also informed. It was further
informed that the mining by Project proponents would have an
adverse impact on forest area and plantation work done nearby,
with a request to cancel the Environmental Clearance for the said

lease.

True/Xerox copy of the DFO, Giridih East Forest Division letter
no. 4184, dated 15.12.2022 and letter no. 4261, dated
21.12.2022 are being annexed herewith and respectively marked

as Annexure - M and N.

. Further, the DFO Giridih East Forest Division has also informed
the Deputy Commissioner, Giridih and District Mining Officer,
Giridih vide letter no. 3983, dated 26.11.2022 and letter no.
4259, dated 21.12.2022 respectively with a request to take
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cognizance of the matter and take appropriate action including
the cancellation of the mining lease. Also, Member Secretary,
Jharkhand State Pollution Control Board, Ranchi was also
informed by DFO, Giridih East vide letter no. 3841, dated

12.11.2022 with a request to cancel the Consent to Operate.

True/Xerox copy of the DFO, Giridih East Forest Division letter
no. 3983, dated 26.11.2022 and letter no. 4259, dated
21.12.2022 and letter no. 3841, dated 12.11.2022 are being
annexed herewith and marked as Annexure - O, P and Q to this

Counter Affidavit.

n. Thereafter, the Member Secretary, SEIAA, Jharkhand took
cognizance of the report made by the DFO, Giridih East Forest
Division and noted that prima facie the project proponent has
violated conditions no ‘6" and “10’ of the Environment clearance,
and thus kept the Environmental Clearance issued earlier in
abeyance. A Showcause notice was also issued to the project
proponent to give their explanation and clarification within a
stipulated timeline. Also, Divisional Forest Officer, Giridih East
Forest Division was directed to conduct a joint inspection and

verification in the presence of Project Authority and Range

Forest Officer and submit its report.

True/Xerox copy of the SEIAA letter no. 319, dated 22.12.2022

is being annexed herewith and marked as Annexure - R.

0. As per the direction of the Member Secretary, SEIAA, Jharkhand,
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the DFO, Giridih East Forest Division has informed Project
Proponent vide letter no. 765, dated 24.02.2023, fixing the date
of inquiry to be done on 11.03.2023 and directed the Range
Forest Officer, Khurchutta Range, Bengabad to conduct the
inquiry in presence of Project Authority. That the Range Forest
Officer, Khurchutta Range, Bengabad reported vide letter no.
176, dated 15.05.2023 that Project Authority i.e., appellant no.
1, 2 & 3 did not appear on project site on 11.03.2023 till 3.00 PM.
But the Project Proponent contacted over mobile and agreed

with the previous finding as stated in earlier para.

True/Xerox copy of the DFO Giridih east letter no. 765, dated
24.02.2023 and RFO Khurchutta Letter no. 176, dated
15.05.2023 is being annexed herewith and respectively marked

as Annexure—-S & T.

.. Thereafter, DFO, Giridih East Forest Division vide letter no. 1704,
dated 20.05.2023 submitted a report/ clarification to SEIAA that
in Lakhanpur Mauza Plot no. 1, Plot no. 4 &5 (P) are adjacent to
each other. The Plot no. 1 is a notified and demarcated forest
land and plot no 4 & 5 (P) is area on which mining lease has been
granted. Thus, distance of boundary of mining lease i.e., Plot no.
5 (P) is at a distance of Zero (0) meter from notified forest and
the same does not fulfil the criteria of the minimum distance of

250 meters for Environmental Clearance.

True/Xerox copy of the DFO, Giridih East Forest Division letter

360
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no. 1704, dated 20.05.2023 is being annexed herewith and

marked as Annexure - U.

. Thereafter, as per provision of para 8(vi) of EIA Notification 2006,
Member Secretary, SEIAA has fixed the date for personal
hearings on 22.06.2023 for both the partiesi.e., DFO, Giridih East
Forest Division and Project Proponent i.e., Shri Arun Kumar Ladia
to appear before Member Secretary, SEIAA. At the time of
personal hearing, the DFO Giridih East Forest division has
reiterated the same facts as mentioned in his report made vide
letter no 1704 dated 20.05.2023 that the distance between plot
no. 5 (P) on which the mining lease has been granted, and
portion of Plot no. 1 which is demarcated protected forest, is
Zero (0) meter, and it was also submitted that illegal mining was
done on that part of Plot no. 1 which is notified forest. During the
time of personal hearing, DFO Giridih East Forest Division also
produced Documentary Evidence before Member Secretary,
SEIAA such as Notifications and Cadestral mép, which clearly
shows that the Plot no. 1 is adjacent td plot no 4 & 5 (P). Also,
the inspection report of Circle Officer, Bengabad addressed to
Deputy Commissioner, Giridih was also produced wherein it
clearly mentions that mining activity has been done in Plot no. 1
over an area of about 1.53 Acre of land, involving both notified
forest of forest department and deemed forest of revenue
department. The authorized representative of the project
proponent, failed to disprove the above facts i.e., the zero

distance of lease area from the Protected Forest and
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encroachment of forest land, to the satisfaction of Member

Secretary, SEIAA.

r. Itis submitted that after taking into account all the findings and
evidences on record and after hearing both the parties, the SEIAA
Jharkhand has rightly concluded that the project proponent
procured an incorrect certificate of distance from the then DFO
Giridih East Forest Division. Distance from forest is an important
document for Screening, Scoping and Appraisal of the project
under EIA notification 2006. As the certificate is found false and
the same was the basis and part of appraisal and issuing of
Environmental Clearance by SEIAA, Jharkhand. In its 106™
Meeting held on 4™ July 2023, SEIAA decided to cancel the
Environment Clearance granted to Project Proponent with

immediate effect.

s. That that the petitioner with an intention to continue illegal
mining in forest area and its adjoining area by violating the
conditions granted under Environmental Clearance, claiming
ownership over forest land based on false and fabricated

documents, has filed the instant appeal before this Hon’ble

Y L Tribunal.

Further, an attempt has been made to cover up his misdeeds and
crime by a concocted story, and the same cannot stand the
scrutiny of law, and as such the present appeal is not

maintainable and liable to be dismissed.
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6. That the statements made in paragraph nos. 1 to 3 of said Appeal are
submission of the appellants. Further, | state and submit that the order
dated 08.08.2023 passed by SEIAA is just, proper and as per law, and has
been passed after following the principles of natural justice. It is submitted
that upon receiving the complaint with an allegation that the certificate of
distance from forest issued earlier by the DFO, Girdih Division is incorrect,
an instruction was issued to Range Forest Officer, Khurchutta Range,
Bengabad to inquire in to the matter. The Range Forest Officer, Khurchutta
Range, Bengabad submitted the report and as per report of Range Forest
Officer the distance of mining lease area from notified forest area of plot
no. 1 is Zero (0) meter. Moreover, the stone quarrying activity has been
illegally extended from the lease area to adjacent plot no. 1, which is a

forest land.

7. That with regard to statements made in paragraph nos. 4 (1), 4 (2) and 4

(3) of the said Appeal, | state that these are matter of records.

J __1'8;'.:.That with regard to statements made in paragraph nos. 4 (4) and 4 (5) of
vl the said Appeal, save and except what are matters of records | deny and

dispute the statements made therein. Further, it is further stated that the

letter no. 391 dated 25.02.2014 issued by the then DFO was on the basis
of the report of Range Forest Officer, Khurchutta and the same is incorrect

and appears to be issued without proper verification of documents.

9. That with regard to statement made in paragraph no. 4 (6) of the said
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Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, it is stated that as per enquiry
report of Range Forest Officer, Khurchutta Range, Bengabad, the distance
of project area from notified forest land is Zero (0) meter. Secondly, the
appellants 1, 2 & 3 have violated the condition no ‘6’ and ‘10" of
Environmental Clearance and also condition no. C(2) of E.C., by altering the
lease area and carrying the mining activity illegally on notified forest area
of plot no. 1. For proper assistance of the Hon’ble Tribunal Environmental
Clearance condition no. ‘6’, ‘10" and ‘C Other points no. 2’ are being

reproduced as below :

“ 6. No mining shall be undertaken in the forest area without obtaining
requisite prior forestry clearance. Minimum distance shall be maintained

Py,
from Reserve/Protected Forest as stipulated in SEIAA guidelines -1 V;\

7 apday

Iy ' 0T i
.’-( [ wOM AT | ’g
o P No Bt

'i » ; 'f‘._'a""-“'.:"' o i
10. PP shall maintain minimum distance from Reserved/Protectéd chﬁe‘gi?:\. A

AR
o L3N
\&

N ]

as stipulated in application guidelines RS AT

C. Other Points no. 2 ............. The PP shall not increase production rate and

alter lease area during the validity of Environmental Clearance.”

10.That with regard to statements made in paragraph no. 4 (7) of the said
Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, it is submitted that from perusal of
notification no. CPF-10152/52-5803R, dated 27.12.1952, C/F-17066/54-
3419R, dated 11.08.1954 and demarcated map of Mouza - Lakhanpur, it is
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crystal clear that lease area is adjacent to notified forest and certificate
regarding distance given earlier by then DFO, Giridih East Forest Division
vide letter no. 391, dated 25.02.2014 is incorrect, and it was mistake of

fact.

11.That with regard to statement made in paragraph no. 4 (8) of the said
Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, it is stated and submitted that the
statement made under the para is concocted, baseless and misleading.
Also, it is submitted that the total area of plot no. 1 of Mouza - Lakhanpur
is 81 Acre. Out of which 49.90 Acre is notified forest land vide notification
no. CPF-10152/52-5803R, dated 27.12.1952 and C/F-17066/54-3419R,
dated 11.08.1954, After detailed enquiry, the Forest Settlement Officer
(FSO) demarcated an area of 48.02 acres of the notified forest land of plot
no. 1 on the cadastral map, and duly signed on 28.02.1966. The said
demarcated forest of plot no 1 has been the under undisputed possession,
cbntrol and the managemenlt of forest department, and has been a part of
management under Working Plan. The balance 33.00 Acre of land of plot
no. 1 which is under the control and possession of revenue department,

""""‘: has been handed over to DFO, Giridih East Forest Division by Circle Officer,

N .
et \ _:Bengabad for plantation purpose vide his letter no. 135, dated 14.02.2023.

‘It is further submitted that claim over 1.00 Acre land on plot no. 1 of

\ appellants 1, 2 & 3 is based on false and fabricated documents and

concocted story.

i. Notification no. 12726-VIF-156/46R dated 30.11.1946 of Govt. of Bihar

in which the land in question has been notified as private protected forest
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u/s 14 of Bihar Private Forest Act, 1946 (Bihar Act, 11 of 1946) in which

the description of the land is given in column 6 of notification as:-

“All Forest land in the village mentioned in column 2 of this
schedule which have been entered in the latest record of right prepared
under the Chhota Nagapur Tenanc Act, as forest, jungle, jungle-jhari or
any synonymous term and which are included in Khatian part Il where

such a record exists from.

ii. In the Govt. of Bihar Notification no. 1863-VIF/296/50R dated
30.03.1950 of private protected forest issued u/s 15 of Bihar Private
Forest Act, 1947, the ownership of the land in question has been shown
in the favour of then Raja (Jamindar) Raja Bahadur Kamkhaya Narayan

Singh of Padma and the same was vested to the then Govt. of Bihar (Now

Jharkhand) after promulgation of Bihar Land Reform Act, 1950.

| iii. The land in questlon was then notified as Protected Foresf\\vm@c ‘  \®
notification no. CPF-10152/52-5803R, dated 27.12.1952 and &%‘"‘ (
17066/54-3419R, dated 11.08.1954 U/s 29 of Indian Forest Act., 1927.
The said notification clearly shows the name of the owner of land in
column no 2 as “State of Bihar”. Thereafter the FSO after following due
process of enquiry, has demarcated the notified forest on map and

signed on 28.2.1966, and the same has attained finality.

Therefore, it is very much clear from above facts that Kani Ram was not

the actual owner of the land.
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12.That with regard statement made in paragraph no. 4 (9) of the said Appeal,
save and except what are matters of records | deny and dispute the
statements made therein. Further, it is stated that the same are based on
false and fabricated documents, incorrect, and misleading and hence
denied. Also, it is submitted that after declaration of 49.90 acres of plot
No.1 of Government land as Protected Forest vide Notification no. CPF-
10152/52-5803R, dated 27.12.1952 and C/F-17066/54-3419R, dated
11.08.1954, an FSO was appointed who inturn after conducting due
process of enquiry of rights and claims of private individuals, if any,
demarcated total of 48.02 acre of forest land of plot no. 1 out of the 49.9
acres notified, on the cadastral map and duly signed on 28.02.1966 with
signature and stamps of both F.S.0. and D.F.O. Since then, the demarcated

forest land has been in undisputed continuous possession, control and

management department and the said notification has attained flnallty
f"’? ‘"»—,'.“1'..-\

Therefore, the question of release of forest land by FSO in year 1962 d’é! —7 N\
e?

B\
o) KA P N\
nta |

not arise and the claim of appellants in this regard are false mcorrecg and
;i H"

misleading. The so-called order dated 16.7.1962 of F S.0in the sala\CaseJ :

no. 285/60-61 is clearly fabricated one, and has not been produced m*lhe ,_ ¢
office of the DFO, Giridih East Division by the alleged owners of land,
claiming and seeking ownership and possession of the said land which is in
the possession of Forest Department nor any title suit has been filed in the
competent civil court disputing the ownership. Further it is relevant to
mention here that, as per order dated 10.10.2023 by the Hon’ble High
Court, Jharkhand in Cr. M.P. No. 1751, 2829, 3898 of 2022, “Once a Govt.

land has been notified as Reserved Forest or Protected Forest, its nature
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does not change with the passage of time and the Govt. land does not

become a private land.”

Xerox copy of order dated 10.10.2023 of Hon’ble High Court, Jharkhand is

being annexed herewith and marked as Annexure - V.

13.That with regard to statement made in paragraph no. 4 (10) of the said

Appeal, | deny and dispute the statements made therein.

14.That with regard to statement made in paragraph no. 4 (11) of the said
Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, it is stated and submitted that the
action of SEIAA in cancelling the Environmental Clearance is just, proper

and as per law, and has been passed after following the principles Q&f f?“y
P n
?i\ : ‘:f‘\
VA4 N\ )
’J-’rf ‘/ ‘f.O"-‘i‘P Sy

5f
1

natural justice.

|

15. That with regard to statement made in paragraph nos. 4 (12) & 4 &3}@& f“
the sald Appeal, save and except what are matters of records | deny ‘anf:! |
dispute the statements made therein. Further, it is further submitted that

the action of SEIAA is as per law.

16. That with regard to statement made in paragraph no. 4 (14) of the said
Appeal, | deny and dispute the statements made therein. Further, it is
submitted that SEIAA has been informed of the violation of conditions of
EC granted and incorrectness of the distance certificate issued earlier,
encroachment of forest land, and also the adverse impact the quarry is
causing to the forest area and plantation raised on the land made available

for Compensatory Afforestation near by the stone quarry site. The
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Member Secretary, SEIAA has rightly taken cognisance of the same and

issued the impugned order which is just, proper and as per law.

That with regard to statement made in paragraph no. 4 (15) of the said
Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, it is stated and submitted that the
same are irrelevant so far as the granting of Environmental Clearance is
concerned. As a matter of fact, minimum required distance from reserved
/ protected forest should be at least 250 metres from mining lease area.
In the instant matter the distance of mining lease area from notified forest
land is at Zero (0) meter. Apart from that project authority i.e., appellants
no. 1, 2 & 3 has also done illegal mining activity in Jungle-Jhari land and
notified forest of plot no. 1, outside of lease area violating the condition of

Environmental clearance and mining lease and the same has been

reported to District Mining Officer, Giridih vide letter no. 3983, paﬁed"r'?_f

J’

26.11.2022. /= y
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That with regard to statement made in paragraph no. 4 (16) of jchez&nd

369

Appeal, save and except what are matters of records | deny and dlspute—»”’

the statements made therein. Further, it is stated and submitted that out
of 81 Acre of plot no. 1, an area of 49.90 Acre is notified protected forest
land vide Gazette notification no. CPF-10152/52-5803R, dated 27.12.1952
and C/F-17066/54-3419R, dated 11.08.1954, out of which an area of 48.02
acre is demarcated forest and rest of area (33 acre) of plot no. 1 is Jungle-
Jhari Government Land i.e. deemed forest, which is also under the
possession of Forest Department as of now, by way of plantation done

with NOC from Circle officer, Bengabad.
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That with regard to statements made in paragraph nos. 4 (17) and 4 (18)
of the said Appeal, save and except what are matters of records | deny and

dispute the statements made therein.

That with regard to statement made in paragraph no. 4 (19) of the said
Appeal, | deny and dispute the statements made therein. Further, as per
perusal of inquiry report submitted by Range Forest Officer, Khurchutta
Range, Bengabad and Circle Officer, Bengabad, illegal mining has been
done on notified forest plot no. 1., in addition to the plotno.4 &5 (P) over

which mining lease was granted.

That the statement made in paragraph no. 4 (20) of the said Appeal, save

and except what are matters of records | deny and dispute the statements_

370

./-‘. I h
made therein. KON

Appeal, | deny and dispute the statements made therein. Further |t Js' -

stated that illegal mining has been carried out on the notified forest of plot
no. 1 in violation of provisions of Indian Forest Act and therefore an

offence report under the Forest Act has been lodged against appellants.

That with regard to statements made in paragraph no. 4 (22) of the said
Appeal, | deny and dispute the statements made therein. Further, it is
submitted that details of notification of forest land, its demarcation on
map, possession, distance of lease area from the forest etc. have already

been explained in the foregoing paras.
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24, That with regard to statements made in paragraph no. 4(23) of the said
Appeal, save and except what are matters of records | deny and dispute
the statements made therein. Further, the Notification dated 27.12.1952
not 27.12.1953 as mentioned in appeal talks about the extent of rights of
people not about the ownership which is clearly mentioned in notification
as Govt. of Bihar (Now Jharkhand). Thus, Appellants contentions are false

and hence denied.

25. That statements made in paragraph no. 4(24) of the said Appeal, save and
except what are matters of records | deny and dispute the statements
made therein. Further, the certificate issued earlier by then DFO, Giridih
East Forest Division is a mistake of fact which has been rectified after due
inquiry and verification by respondent no. 5 after receipt of complaint.
Moreover, on detailed enquiry it was found that petitioners have violated
the condition of Environmental Clearance mentioned in ‘6’, “10" and ‘C
Other points no. 2’ of E.C. by altering the lease area and carried out the
mining activity on notified forest area of plot no. 1 for which an offence
report no 0142t} dated 12.11.2022 has be.en lodged in the court of C.J.M.,

Giridih against the appellants.

26. That with regard to statement made in paragraph nos. 4 (25), 4 (26) & 4
(27) of the said Appeal, save and except what are matters of records | deny
and dispute the statements made therein. Further, the distance of mining
lease area from forest land has been verified and corrected and relevant

i
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authorities have been informed of the same.
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That the Divisional Forest Officer, Giridih, East Forest Division, Jharkhand,
respondent no. 5 herein, are obliged to and will comply with all the
directions which the Hon’ble Tribunal may be pleased to give to the said

Respondents.

In view of the above stated facts and submissions, it is prayed that the
Hon’ble Tribunal may be pleased to dismiss the instant Appeal as having

no merit.

That the present Counter Affidavit is being filed bona fide and in the

interest of Justice.

| state that the statements contained in paragraph Nos. 1 to 4 are true to
my knowledge, the statements contained in paragraph Nos. 5 to 26 are
true to my information derived from the official records of the case, which
| verily believe to be true and the rest is/are my respectful submissions

before this Hon’ble Tribunal.

fa'fﬁ“"wQ
%’W‘ﬁg’{\k | go\“\?ﬁ
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W N w.f?/ééés-o-nuoanmlFICATION

|, Prawesh Agrawal, son of Late B.D. Agrawal, aged about 56 years, by Religion -
Hinduism, by Occupation - Service under the State Government of Jharkhand in
the office of Divisional Forest Officer, Giridih, East Forest Division, Jharkhand,
having its office at 13, Forest Colony, Giridih, Jharkhand - 815301, and presently
Camping at 8/1, K.S. Roy Road, Kolkata — 700001, West Bengal, and that | am
dealing with the connected records of the case in possession of the office of

Divisional Forest Officer, Giridih, East Forest Division, Jharkhand.

Date: Ko\ kobz -

Place: - ?)Q\m\l(g

-a“’”"u(
STV Y

Signature

L T.1(s) Signatures(s) of the

-  J- 1 Execylant/s atte f‘? oiidentificatio

N ARY Iy el NARENDRX PR
b KOKATA,  — R AD QUPTA, NOTARY
T OF INDIA TN b, | ¥ sl [N .
@'&fﬁi Fﬂsngma \ i REG#wvm1 - Advocate, HIGH CORT, KOLKATA
i o+ CYNOTARIALI*-12N0TRRIAL/  Regd. No.-13823/2018, Gowt, of india
ADVOCATE, HIGH COURT CALCUTTA \__Q-. + B = K o

8, Old Pest Office\Street (Ground Fiwor) A

Opp. F-Gat (High Cour 7 ?‘*
Mob.-8810578674 \\Qf \ 3
9883135080

30 NOV 2023
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s T 7 o il -
- # et feation present to $he Deputy Compyissionet of
S A 19926 VIR-166746 R —Wherens tha Govemnd: Hiazatibagh an application in wiiting stating bls Ghjesticns =
/X Bihar i safisfied that it is mecessary in the public o _'ﬂm esid forest being comsifnted & privife protectad
kerest. to apply to the private forest described in the fovesf. 4,

0. The Governor is further pleased, in exerciae of tha
puwers couferred by cub.goction (1) of section 21 of the
_said Act, to order thaf nntil the publication of a notifica-
. tion under seckion 99 of the eaid Ach in the Bihar

I-Jolw_ therefore, in exercise of zhe powers conferred  Guazette, nll rights to cub, collect and remove any freed,
by section 14 of the said Act, the Governor is pleased to ‘or any cluss of trees, in or from the said forast ahall,
declare his intention of constitufing the said forest o ions angd excepfions mpacified in fha

: 1 subject to tha condifi
priva,tulprote.c.f.ed fore:-.sr. and to diract thui any landlord  Second Schedule herebn annexed and notwithatanding
viliose inferests are likely to be affected’ by the said : ‘

. il anything ko the contrary contained in any confrach, grant
declaration mmay within fthree monkhs from the dsfa of or racora-of-righta, crasn fo exiet.

TrE FIRsT SOREDULE,

jJ'__-.'sit tichedule hereto annexed the provisions of Chapfer
"l of thy Bikar Private Foresta Ach, 1948 (Bihar Acth
« o [1 of 1946}

Serialno.| Mame of willaga. Thana. Thana no. Namp of awnnra, Neesriptinn af foreet,

1| Yelomeri Giridih | =2 9 | Anantlall Pandey and Watlal | All forest ]and.s in tha villagas r
Pandey, soma of Spna Ram mentionsd in column 2 of
l Pandey of Ramchunderdih, .this Schedula. which Dhave
pargRna Chaleai, diatrict Mon- been entared in tha labest i
3 ghyr, at pressat Telonacl, record-of-rights praparad i
tola MNsgotoli, Horil -Pandey, under the Chota  Nagpur
gon of Daso Pandey of Telo- Touancy Act =y foreat, jungle,
nati, tola Negetoli. jungla.jhari or any aynooy-
i mous tarm and which arme
. . ineluded in Khatinn, Part IT, P
. ; whara sneh a racnrd axista,
P ‘ Charghera .. Do. s 10 | Baku Tahwari Fraand Narayan Ditto,
g Deo. son af Babn Ran Baha- y
dur Nurayan Deo of Dhanwar. -
3 | Gamaria Do. o = 1:B Ditko =118 Ditito.
4 | Mahoownar .. Do. i 17.| Rajn  Bahadur Xemakshys Diktn.
Narayan Singh of Fadma.
5 Rirnjpur Do A O 1 Ditto — Ditto.
6 | Simradhab .. Da. “n 19 Ditto s Ditta.
7 | Dagorwatan 7| De - 92 | Babu Ishwari Prasad Naraynn Ditto.
i Deo, son.ol Babu Ran- Baha-
| dur Narnyan Deo of Dhanwar,
8 | Karmetenr .. Dao. i 26 | Tikaitin Knausalya HKumari, i Ditto. ;
wifa of Telait Sidhnath Singh : - =
of Pachambs. .
9 | Barasals .. | Do i 27 | Munshi Rahim Bux, sonof Ditto.
Munghi Khairat Ali of Bhar-
Jchara, pelice-station Samasti- _
pur. diatrict Darbhaogs, ab » |
present Giridil. ' i
10 | Domapabari Do. i . 50 Ditto : e TDitta : )
11 | Khuvdanli .. Dao. - s a1l | Tikeit Rasbibari Singh. sen of Ditto i
| ; Tekait Umed Narayan Singh
! E 1 of Fachambn, ) i n
i “ _,!1,,,_;.\1“ E / S
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g
Seriul vo.| Nuwe of willuga, Thistn, Thana wo, Daagription ¢l .o
: 4 A 4 ] [
Ly & ome
121 Astha o | Giridih . 32 | Muoshi Wahim Bux, son of | All forest lands in Lhe villagas
Munshi Khairat Ali | menticnsd in columu 2 . of
of Barukhara, police-station. | this Schedule which  have
Sameastipur, district Durbban- been entered i the latest’
gk, at presant Giridib. record-of-rights prepared
under the Chota  Nbgpur
Teusncy Act us forest, jungle
’ jungle-jhiarl or wny syncuoy-
mous teera wnd  which s
! included in Khatian, Paro 11,
' \ where such o record enists.
189 Bunguwa | Do 35 | Raje  Bahedur IKamakshya { Dizto
' Bhujdil. Warayan Singh, son of Lek- <
: shmi Narayan  Singh ot'[
Paduwma.
14 | Pavtapur Xali-}  De. 34°| Saikh Rabim Bux, sou of | Ditto.
' chattaw. Suikh Khaivat Aliof Bhur-
khara, police-station Swaniasti-
pur, district Darbbaoga  ag
present Gidih,
15 | Digharia Do, 38 Ditto e Ditto.
Khurd.
16 | Digharia Do, 36 | Rosanlal” Miar&,‘h son of Kali 1 Ditto.
Kalan, Prasad Misra and Bhawani |
Prasad Misra, son  of Bbcl&l :
Prasad Misra, Jugal XKisors | Y
Misra, son of Remrap Rem
Misea of Digbl‘u‘i& K&lnn,
Chetlal Tewsri and Xavtik : -
Lal Tawari, sous "of Gondo
Tewarl, Linkauri Lal Tewari,
wou of Dhasatan Lal Tewsari
of Bhundwadib, Latoo Rum
Misrs and Ohetlal Misen,
sons of Bibari Misra of same
villuge, Jograj Misra, son of
Deoclinnd Misve of Awjhel,
f:iﬁmde_yu‘:l Misra wod Ramji
Y wi Misva, sons of Bhiwmlal
Misre of Jogloia,
17 | Khutabend b Do. 37 | Hurnuth Sivgh, son of Gan- Ditlo.
dauri Singh of Fariauts,
. pargane Saharpura, district
Gays, at pregent Giridih,
Kesh tanr .. Do. 39 Ditto Ditto.
! adbauchuwan Do, . 40 . Ditte .. Ditto,
Fhualjori Do, . 41 | lekaitiv Partap Kuwari, wife ! Ditto,
| of Telwit Sidhnath Singh of
| Pachamba.
Bergi Do. 42 | Bengal Coal Company, Limitéd Ditte.

of Koldiba.




=2 T~

. e .
o i
ﬁf Ntma of villages, Thuon. Thans no, Nama of awsars, Dasatipting of fer=dis,
i |
" 2 | 3 ‘ 5 &
’ |
218 | Kuanurnhe Qipidih 342 | Hiraroan Ram apd Amrit Ram, | All forest  lands in  the
i sony of Sheosawnk Ram, village © mentioned in
: Harile] Raw, soo of - Tepu | column 2 of this Schedule
! Sahu, Themhi Ram, son of which bsve baan  antered i
; Tuplal Ram, Harkbu Ram, the  latest record-of.right
i son of Nandu Rem, BHania of | propered under the Chota
: Koiridih, Bhikhari Ram and Nagpur Tenanc- Ast  =a forngt,
: Ajodhhya  Ram, sons of jnogle, juogle-jhari  or anv
i Umnaid Rarm, Ramlal Ram aynonymous teim and  whish
o | and Ranai Ram, sone of Kali are included in  Khatian,
| | Ram, Bania of Serrwpur, Fart II whore such & record
| j oxiat.
1_ | ‘
2.8 | Kendustane ! Do, 343 | Tekait Kishto Prasad Singh, .Dit'“;-
| ! Tribeni Frased Singh and
: Ajodhya Proead Singh, sons
of DBrij Beharca Singh aof
Puthranl, districts Dumka,
: b Diten,
220 Naitanr o Dn 344 |Tekait Kisto Prasad Singh, san
) :' of Tokait Brij Beharsa Singh
: of Fathranl, district Domlea,
!
] :
221 | Dubrajpur ,. . De 345 | Bajn Bahadur Kamakshya [iihhe.
; : Narayan Singh, sonef Babu
I i Laksbmi Nerayan Singh of
: ! Padma,
! !
222 ' Dondo ' De. 346 Ditto Diste.
222 Cbhagarkute Da. 47 Ditte ! Dithe.
424 Pelalhnri Do, 348 Ditto Ditto,
196 . Lttkh_unpur . Da, 340 Ditte 3 i Ditka. \-/
226 . Buchauwadih Do 350 Dittn Ditto,
i :
227 ' Mupdardih . . i Da 351 Ditto i Ditta,
R28 1 Chakardahu. Do 554 Ditta . Ditto, .
229 |+ Manjori . Da, 356 TDittn 5%y Ditko,
230 ¢ Bacni alins | Do A57 Ditto i Ditko.
| Ruhndu rpur, '
: ;
231 | Bedodih Do, 3568 Ditte & Dithe.
i 2 .
232 j Bariarpur De. 359 Dittw Ditts-
233 | Dhabni Da. 360 Ditte Ditwa,
234 | Ambatany Do, 361 Dittn . Ditkon
235 | Pathrodih .. Do, IR2 Ditta - i Dista
236 | Duopaiys Da, 363 Ditto Dicte,
237 | Amjo Do, 364 Ditta. Dicto,
234 Durgapur Do, 365 ] Ditto e Ditto.

386

- —

TR

e s A O

T R T e

TR e




387

#
i -
i Bur.inl uo.| Naweof village. ! Ahanns. Thaxoa vo. MNamss of Owinera, Desgerlption of I.c.r:ir.s. i
|
B 3 2 ’ 8 4 5
! ! f : ' : ‘ '
J 23¢ | Chhechhando ( Giridih 367 | Dilo Hena, son of Nemchundi | A toruse lunde io the v
7 Raoun, Duwar Raun, Khagpat mentivoed v colamn
) : Rana, Nehal Rana, Jita Bans r this wchedels which
& } and Nirpat  Ruun, sons of | been sutered i tho |
.' i Déulat  Hans Barki, Gopal I T e prej
l.‘:""u“- Csun of  Ghunshyaw j undar th: Choen Nag
‘blunu, Uimed Runa, sou of | Tenaccy AGE a8 forest .]'u
'l"‘““-"-'m_ Ruuu, Dhalso Rang, | Jusgle jhart or  ony .a._yc
{ ek of UJ‘”UNI Rana, Samadh [ fnous erm nod - which
X i | ! 'j\’.u]fa.l, gohared -Rana, L&T-ltd ! included in Khatian, Pact
i eha ana, sous of Lalit | whare such a record syisc
.E ' Rava, Bhatu Rana and Duber .
? | Raca, snwe of Tale Ranu,
; ; Mosoraal  Meghani, wife aof
i‘ Rupram Haqa ot Chhechbande
- . ) Dumarchend Ram and Deyal
F | Rarwe, sons of Bhupal Rum of
. i Bengabad.
uf i i ' :
Y 240 ’ Pipratali alias | Do g 369 | Reja  Bahadur  Kemashya Diewe
tog Sanwedih, 1 Narayan Singh, sou of -Babu
i Lakshmi Navaysn Siogh of
ta Fadina,
1
241 & Kajro - Do. 4 470 Ditce - Dicte,
242 | Tara .. | Do Je 371 Ditto . Dicto,
243 Do e i Do. 372 Litte . ! Ditto.
i .
| 244 | Bishuupur .. | Do, 373 Ditto o] LK.
‘J 245 | Duwwrjor .. Da. s 374 Dicto . Ditco,
:F 246 | Chspwadib.. | Do 375 Dicto v Ditto.
247 | Nowiataur ., | Do. 376 Dicto i Dieo.
248 | Guzradih Do, 37T Ditto s Ditto.
249 | Tarajori Deo. 378 g Dicto ] Ditce.
i
350 | Telaibana .. | Do. w 379 Disto o g AN
‘261 | Kararkuda r | Do 380 | Ditto o Diteo,
alius Karar- | |
jor. |
: |
Jhalakdiba.. | De, 381 Ditto v Ditto.
Pipratol Do, % 382 Ditto e : Dler
Mobsupur .. Do, 383 Dicter - Ditre.
Dacadwara , . 7| Do s 34 Ditto il Hite,
Murheel Du. i 385 Ditto . ; Dzt
i
1
Nawadit De. 5 486 Dittn ! Ditte.
Sobrajpur Do, 387 Ditto Liicea.
269 | Birajpur 1. s 388 Litto [ Lt to,
260 | Phucho Da, g 389 Nikta :
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woL ?mé of willngs. Thana, Thana no.-l Fames of ownars, Dewaription of forast,
FER ;- 4 i
e
| = . .
o ; A .

!

|
464 | Bankikhn rd l Giridih e 616 | Thaicur TIndermaraysn &ingh,| All forean Jands in  the
i son nf Thekur Jagat Narayan villages  mentioned I in
[ Singh of Deopur. column 2 of this Schedule
[ which lave been ontered
[ in the lateat record-of-

rights prepared under the
! Chota Nagpur Téoancy Act
i | s foreat, jungle, jungle-jhari
| or ANy EBYwonymous term

_ l . I and which ara  included in |
| ’ . = Khatian, Part. 11, whare such
f \
1
i
1

a record exists,

465 Manikdil .. Do. : 617" Cheru Chundra Mukharjes, Dinto.
Jogen Chundra  BMulkherjee,
Nikbil Raran Mulkherjea and
Bijay Gopal  Mulkhorjcs,
aons of Mahendra Nath

Mukherjae of Giridih.

‘iéﬁ Ranitsne .. Do. L 618 5

]

l

l.
! k Thalur Inder Narayon Singh, Ditio,
! ) i i mon of Thakur Jagat Narnyan .
i J Singh  of Deopnr and Ruja
: ' RBahadur Kemnlkshya Naraysn
! \ Singh, son of Babu Lakshmi
r |

Harayan Singh of Pedmea.

|
|

619 | Dowani Singh, son of Darhari
| 8ingh, Robi  S8ingh  and
I Hopi ‘Singb, sons of Dile | « -.
\ Singh, Shiblal Singh, Ohhate. | .

|

1

467 Brankilkal an Do. s Ditto.

| i dbari Hingh ond fulsi Singh
sous of Mankn Siogh, Rajput
g and Hajn  Babadur Kama.
| kehya Neocayan Singh, son
: : of Babun Lukshmi Narayan ‘
Singh of Padma. Tiks Mam
and Gauri Shankar, sons of
Ghanehyam Ram of Pandri.

468 I Sibundih .. | Do 5 620 | Thalcur Indor Narayan Singh, Ditto.
| ] e son of Thakur Jagat MNaro- :
i yan Singh of Gadi Deopur.

460 |' Parbipur . . Dao. i G621 Ditto e Ditta,

470 | Pararin . B ! £23 Litto v Dittn.

1]
]

i Do, o f24 1 Mitrajit Nnik, son of Ihirn Ditto
G| A e { Naik  aling | Mali  Naik,
Moaosamat Bechno Taelin.
~ife of Darheri  Naik Teli
af Gobindpnr, . distriet

Nasratane ..

Shoankarp ur

. A7 [ Lukuia -
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\"-\../ J villages D, Thana uo. Nawe of owuard. Dencription  of fuivas
/ . .
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_-.‘ﬁ 5 p _-_'-1
| ; T : ;
475 | Kurbau'dha._f Gmg s . 629 E:iﬁ%"" Bahadur Kamekshya | All forest lands in the
! : i Naraynn Siugh, eon of village, jweutioned in
| Babu  Laksbiui Narayan oluren 2 of thiz Schedule
l Sin gh of Pudiua, ) cbich have besn ewstered
in the latest record-of-rights.
i , prepared ucder the Chuba
Nuggur Tenaucy  Act us
_ forest, juugle, jungle-jbarl or
; " any synonymous termn  and
| ) which are included io..
| Khetisn, Part 11, where
7 ' such & record exisCs,
x ? 476 | Kundilwa .« Do, ] 6 24f Thakur loder Naraysn Singh, ) Dicto.
gon. of Thakur Jaugat
| ] NaraysD Singh  of Gadi
‘ Lieap ur
T lSEGUND SCHEDULE, : same point of the suid forest, which peint the Foresk.
ST T 1 SR SO -0 5 rohibiigon  Officer hus power to deterinine, and proceed thersirom
LuUu{hNUn‘, Euluf ewcepbions lo Lhe_ order of pTU?blb L :

issued under sectiva 21 of the Bikar Private Forests
Act, 1946 (Biher Aoy 111 of 1986).]
1. No person other than the following shull cut,
collect or remove auy trees in or from the said forest :—
{a) "The lundlord, = d
(U) Auy persun (begsinafter referred to as right-
holder) who is percmitted to do so by the
vecord-of-rights prepared und finully pub-

lished under uny law for the time being 1

furce.

Provided thut this pmhibition uhalll not upply to the |

cutting, collection or remova] of any trees in or from the
said furest by the officers and gtaff of the Provincial
Government in course of survey or demarcation of forest
or for making boundury posts or for fixing sign or
indication posts or for any purpose connected. with the
manugermesnt of the sald forest,

9. Any trees cut, collected or removed in or fror.
the said forest by the landlord or by u right-holder shull
be used strictly for his bona fide persona] or dormestic
consumption and not for sule or barter or Tor any kind
of translfer whatsoever; whether permunent or teinporaly
or ubsolute or conditional, '

4, Mhe trees of the following species shall not be cut
ur givdled by any person whomesoever :—
G Mahug (Bassia latifolia).
© Mango (Mangifera mndice),
Kend (Divspyros melanonylon),
Hupra, (Termunalia chebula),
Kuson (Schleishers trijuga).
Paluy (Butea JI'TUTLLI-USH}.
~Asen (Tlerqinalio tormentosa).
Khoty Agubin eotethu).
FProvided that dry trees of the species uforessid muy
< e cut, collected op refutved,
T=x. 4 No tree may be cut at a height more than six

SN, juehes feow the ground. Burl of the stomp tmust not be

\ \plin or damaged,

s
£\ 6. T'he maxiraum qusntity of tiraber and firewood
@ \

_t-\l!:u.l; a right-holder may remove in any one year shall be
s follows :—

. Timnber ... 9 cubic feet in-the round.
_ /: "‘—/ ] Fin:awuod ‘ 168 stucked cubic feet.
o /{,-' Provided that in any forest the right-holder's shave
'// of the totul avuilable forest preduece shall not.excead one-
= hutf, :

.6' The }m?dl_o:'d and right-holdera ahal] commences
cutting, collection or removal of treeg at one and. the

with us even s [ront as possible.

" Provided that when for any specitic purpose it in-
necessary to cot any tree of w particular species or size,
which is not wvailable in the area where cutting or
removal ig required to b done at the time, guch tree may
be cut it or muy be removed [rom soy other coupe of the-
forest. :

7. When coupe is lnid out in the anid forest neither
the landlord nor any right-lolder shall cut, collect or
remove uny trees o or from uny other purt of the said
forest except in op from the coupe open for warking
during the yeat, ?

Provided that if the anuual coupe is situuted at u
distance of more than five miles from the home of the
landlord or of & right-holder or when for any specific
purpose it is necessury to cut wny tree of a particular”

“species or wize which is not available in the snnual coupe,

such tres may be cut in or miay be removed from any
other part of tha said forest.

1f the Forest Officer at auy time requires the land-
lord by notice in writing to open a coupe of a given size:
wnd af a given point or place in the said forest, the land-
lord shull be bound to do so.

8. Where in any weauza the forest huas been parti-
tioned between the landlord awod the fenants the twao
Tpurt.ies shall exercise their rights in theip respective shares-
m the manner lajd down in these rules,

9. No buraboo culm lesa then oue year old shall be
cut, collected or removed in or from any forest.

10. Roots of trees shul] not be dug uuless the land #
cleared for caltivation.

11. Lopping of branches of trees may be dong only
il necessary in course of cultivation or collection of
Taasuer cocoons or lac,

12. The cutting of young gsl wnd ason trees nob
exceeding 18 inches in girth measured at 43 feet from the
yrround in the said forsst for the puarpose of fencing or
fuel ia prohibited.

13. The landlord or any right-holder shall abide by
any directive thut may from time to time be issued by the
Forest Officer in regard to the quantity and size of trees
1o be cut and the procedure snd method of cutting, col-
lzction or removul of any trees in or from the said forest.

14. Nothing in thia Schedule shall be deemed 1o

iprohibit any asct done by permission in writing of the

Forest OHicer.

By order of the Governor of Bihar,
- 8. P. BINHA, Dy. Secy,
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. l. i . - '." - '1 :
& Umt? oo | Gawgs taatl Da 241 | Ditto 52082 | 2, 15, 70, 168, 169,
- : 170, 56, 172, 178,
: ;{g. 207, 2089, 217,
“ Dt e, | Khonmi .. | Do 242 | Dltto 10814 | 2, 842, 847,
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Ditts

Pu n'ydih

Anbudib
e .
I{vlriﬁh/ Do,
Purundih Knlan! Do,
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Area startment of different working circle
Name of Range- KHURCHUTTA
.."j
/ i
Name Thana | . i RehabLitation | Plantation **| Protection
i SNe. | P no Total Coppice | W.C Ww.C Remark
i cum Soil
of Thana area of | Selection conservation
P.F W.C
L § S:ihiari Bengabad 1 5.33 0 0 5.33 0
; 2 Lachhuadih Bengabad 2 5.98 0 0 5.98 0
3 Khosukhir Bengabad 3 30.55 0 0 0 30.55 o
< Murgumi Bengabad 4 35.67_|0 0 16.78 18.89
bs | Bisaind, Bengabad 6 242 |0 0 0 242
: é‘. Madhupur Bengabad 7 75.71 12.34 23.21 4.67 35.49
;‘ 7 Badwara Bengabad 8 24.68 0 0 24.68 0.00
: 5 Hatbor Bengabad 9 26.95 0 0 26.95 0.00
r 8 Kolharia Bengabad 10 16.81 0 0 16.81 0.00
10| Rermutend Bengabad 11 l1673 |0 0 1673 0.00
_ Bl Kokarchi Bengabad 12 112.-4'.?' 19.23 12.23 23.26 3175
{ §2 Pipritand Bengabad 13 | 5.95 e 0 595 0.00
E3 Barwavahiyar Bengabad 14 13.85 0 0 3.85 10.00
§ i Tundi Bengabad 15 67.33 0 0 67.33 0.00
5\ i3 Bhamardih Bengabad 16 20.99 0 0 20.99 0.00
Ie Pardih Bengabad 17 75.35 11.23 0 18.96 45.16
T Venubhitha Bengabad 18 60.85 0 0 60.85 0.00
5 Pandidih Bengabad 19 0.36 0 0 x 0.36 000
% Harila Bengabad 20 15.96 0 0 15.96 0.00
20 Harkhudih Bengabad 34 54.86 0 0 11.23 43.63
i 21 Chhotkikharagdiha | Bengabad 37 14259 | 0 0 142.50 0,00 _—
2 Devatand Bengabad 40 _18.92 0 0 0 18.92
23 Bijheiya Bengabad 41 140.65 | 0 0 140.65 0.00
4 Dongo Bengabad 42 92.77 1] 0 21.33 7144
|25 | Mahuatand Bengabad 43 5985 |0 1121 2521 23.43
:_'35 Asgando Bengabad 44 15636 | 21.26 i2.34 21.23 101.53
27| Kumhariyaand Bengabad 45 4.4 0 0 4.4 0.00
|25 Chunglo Bengabad 46 9.55 0 0 9.55 0.00
{29 Harinwatanr Bengabad 43 1519 |0 0 15.19 0.00
32| Knhutribad Bengabad 50 ey A8  fg 6073 0.00
L3t Mundradih Bengabad 51 15795 o Lo 0 N2 e
£ N
AR { p* ( rda'!.!:é?;:;‘arrﬁugm " .':
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190 Jharghata Giridih(Gandey) 284 3.97 Y] 0 3.77 0

191 Telkhari Giridih 285 59.57 0 0 27.35 32.22

192 Belatand Giridih(Gandey) 286 71.93 0 0 28.24 43.69

193 Dhoreya Giridih 287 45.74 45.74 0 0 0

194 Kachhel Giridih 288 81.9 31.26 0 0 49.83

195 Ratabal:niar Giridih 289 168.8 0 0 0 168.8

196 Telghari Giridih(Gandey) 290 39.56 0 0 39.56 0

197 Margolih Giridih(Gandey). | 291 10.47 0 0 10.47 0

198 Asanbani Giridih(Gandey) 292 49.38 0 0 49.38 0

199 Maheshmunda Giridih(Gandey) 294 33.6 0 0 33.6 0

200 | Chutiadih Giridih(Gandey) | 305 | 1152 |0 0 11.52 0

201 Nawadih Giridih(Gandey) 306 14.24 0 0 0 14.24

202 Khairadih Giridih(Gandey) 309 41,04 0 0 0 41.04
203 Charakmara Giridih(Gandey) | 311 2079 [0 0 20.79 0

204 Teljhari Giridih(Gandey) 312 28.96 0 0 28.96 0

205 Jianpur Giridih(Gandey) 316 5.54 0 0 5.54 0

206 Dewandih Giridih(Gandey) 320 18.01 0 0 0 18.01

207 Manjhidih Giridih(Gandey) 321 13.12 0 0 0 13.12

208 | Koiridih Giridih(Gandey) | 322 |1477 |0 0 14.77 0

209 Dahuatanr Giridih(Gandey) 323 26.5 0 0 26.5 0

210 - | Giridih Giridih(Gandey) 324 1.41 0 0 1.41 0 Encrochmen
211 Pandeydih Giridih(Gandey) 325 3.23 0 0 3.23 0 Encrochmen
212 Bandhbad Giridih(Gandey) 326 6.36 0 0 6.36 Q

213 Dharampur Giridih(Gandey) 327 3.99 0 0 3.99 0

214 Dhawatanr Giridih(Gandey) 328 99.79 2131 0 16.21 62.27

215 Jambad Giridih(Bengabad) | 336 77.54 0 0 77.54 0

216 Barkitanr Giridih(Gandey) 340 22.33 0 0 22.33 0

217 Maheshmunda Giridih(Gandey) 341 56.28 0 0 56.28 0

218 Kusumbh'a Giridih(Gandey) 342 166.17 31.21 11.23 0 123.73

| 219 Kenduatanr Giridih (Gandey) 343 13.18 0 0 13.18 0

220 Lakhanpur Giridih (Gandey) 349 20.2 0 0 20.2 0 o
221 Burhiasarai Giridih(Gandey) 408 .85 0 0 2.55 0

222 Machiadih Giridih(Gandev) 409 100.4 0 I 0 0 100.4

223 Paharidih Giridih(Gandey) 410 | 19.82 0 0 19.82 0

224 | Karodih Giridih(Gandey) | 412 3637 |0 0 0 36;&35%;""
225 Bhandrakunda Giridih(Gandey) 413 38.57 0 0 0 /3%.57.//'\ .
226 | Sonajori Giridih(Gandey) | 414 |2424 |0 0 24.24 Ko [t
227 | Duwarpahri Giridih{Gandey) | 419 [21.04 |0 0 21.04 "-_ @l, ff 3
128 Ahridih Giridih{Gandey) 420 6.13 0 1] 6.13 \(}\'}::‘k\ 4

| 229 | Marwatanr Giridih(Gandey) | 421 | 5277 |0 0 0 52“?{2\ _ RISE
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IN THE HIGH COURT OF JHARKHAND AT RANCHI

Cr. M. P. No. 1751 of 2022

1. P.N. Pathak (@ Pradip Narayan Pathak
2. Randhir Singh @ Randhir Kumar Singh ... Petitioners
Versus
1. The State of Jharkhand
2. Divisional Forest Officer, Bokaro Forest Division, Bokaro
Opp. Parties
With
Cr. M. P. No. 2829 of 2022

1. P.N. Pathak (@ Permanand Pathak (@ Pradip Narayan Pathak

2. Randhir Singh (@ Randhir Kumar Singh ... Petitioners
Versus

1. The State of Jharkhand

2. Divisional Forest Officer, Bokaro Forest Division, Bokaro

Opp. Parties
With
Cr. M. P. No. 3898 of 2022
1. Umang Kejriwal
2. Dr. Chandra Prakash Pandey @ Chandra Prakash Pandey
o Petitioners

Versus
1. The State of Jharkhand
2. Divisional Forest Officer, Bokaro Forest Division, Bokaro
Opp. Parties

For the Petitioners : M/s Indrajit Sinha & Bibhash Sinha. Advocates
For the State : M/s Priya Shresha & Nehla Sharmin, S.P.P.
Oral Order

10 / Dated : 10.10.2023

All these criminal misc. petitions, raise same questions of fact and law, are
being heard together and shall be disposed of by this common order.

1, Cr.M.P. No. 1751 of 2022 has been filed for quashing the entire criminal
proceeding including the summoning order dated 29.08.2019 passed in C.P.
Case No. 555 of 2018 (Forest) whereby and whereunder, prima facie case has

/ //-'"' AN

Z w0 N
been found to be made out under Sections 33 and 63(c) of Indian Forest Act, ~ tll N
1927. I (o, \~

passed in C.P. Case No, 553 of 2018 (Forest) whereby and whereunder, prima

facie case has been found to be made out under Sections 33 and 63(c) of Indian
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Forest Act, 1927.

Can a cognizance be quashed in a case concerning protected forest notified
under Section 29 of the Indian Forest Act, 1927, alleged to have been
encroached and grabbed by private parties, claiming title over the said forest
area, 1s the central question involved in these criminal miscellaneous petitions?

In CrM.P. Nos. 2829 of 2022 and 3898 of 2022 arises out of C.P, Case No.
553 of 2018 (Forest), offence report lodged by the forest guard is the basis of
the forest cases. Cognizance has been taken on the prosecution report filed by
the forest range officer. The case of the prosecution in brief is that the land
appertaining to Plots Nos. 4836, 4837, 4839, 4840, 4856 and 4897 measuring
71.83 acres of Mouza Siyaljori, Thana No. 202 was declared protected forest
vide Notification C/F-17014/58-1429R dated 24.05.1958. It is alleged that the
petitioners/ accused persons had encroached the protected forest area and had
constructed boundary wall and installed different units of Electro-steel
Integrated Limited and Electro-steel Steels Limited.

Cr.M.P. No. 1751 of 2022 arises out of C.P. Case No. 555 of 2018 (Forest) the
matter involves encroachment of the same company over Bandhdih Plot No.
1605 and Hutupathar Plot No. 1090 and 1092 by constructing road which is
claimed to be protected forest arca by the same notification.

CASE OF THE PETITIONERS

It is submitted by learned counsel for the petitioners that the notification by

which the plot of land is claimed to be protected forest was published on
24.05.1958 and the recital of the said notification reads as under:

“No. C/F-17014/58-1429R—In exercise of the powers conferred by
section 29 of the Indian Forest Act, 1927 (Act XIV of 1927), the
Governor of Bihar is pleased to declare the provisions of Chapter IV
of the said Act applicable, from the date of this notification, to the
forest lands and waste lands specified in the schedule hereto annexed
and situated in the district of Dhanbad.

The forest lands and waste lands comprised in this notification shall
be called a “Protected forest”.

The nature and extent of the rights of Government and of private

persons in or over the forest land and wastelands comprised in this
notification have not yet been enquired into and recorded as laid
down in sub section (3) of section 29 of the said Act, but as the State

Government thinks that such enquiry and record will occupy such
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length of time as in the meantime to endanger the rights of
Government and as the enquiry and record of rights will hereafter be
made this notification is issued subject to all existing rights of
individuals or communities.”

By referring to the above notification, it is argued that this notification was not
final and before the final notification, right of Govt. and of private persons was
to be enquired into. Till date, no such enquiry has been conducted and no forest
settlement officer was appointed by the State to hold such an enquiry. In the
absence of such enquiry notification did not attain finality so as to affect the
private right of the parties. Sub-section (3) of Section 29 requires the right of
the local people to be enquired into.

Based on the same notification, similar allegation of 44 criminal cases which
were launched against the company and its officials which has been quashed by
this Court in different cases details of which has been given in pages-15 to 17
and some of the matters S.L..P. was filed in the Hon’ble Supreme Court which
has also been dismissed.

It is also submitted that no specific role in the said offence has been attributed
to these petitioners and whatever allegation has been made, it is against the
company and not the petitioner. The company had purchased these lands
through registered sale deeds and the said lands have been mutated against the
company. It has been held in 2005(3) JCR (Jhr) 464 that in case where there is a
dispute regarding title, criminal prosecution is not maintainable.

Reliance is placed on 1962 (3) SCR 727. It is submitted that Section 29 is
pari-materia. In Section 30 of the Bihar Private Forest Act, 1946 it was held that
once the notification is issucd under the proviso to Section 30 that shall not
amount to private protected forest only after enquiry it can be regarded as
private forest.

ARGUMENT ON BEHALF OF STATE/FOREST DEPT.

Learned counsel for the State in all cases have opposed the quashing petition | -

and counter affidavit has been filed, It is the case of M/s Electrosteel Steels Ltd.

instead of establishing steel plant at the permitted site 1.e. Village Parbatpur,
Block Chandankiyari, District Bokaro encroached upon approx. 220 acres of
notified and demarcated forest land in Bhagabandh, Siyaljori, Hutupathar and
Bandhdih village under Bokaro Forest Division jurisdiction to establish the said
steel plant and thus, violating the Environment (Protection) Act, 1986, Indian

Forest Act, 1927 and Forest Conservation Act, 1980. Mouza Bhagabandh,
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Siyaljori, Hutupathar and Bandhdih falls within Chas Block of Bokaro District.

Against the above violation the Forest Department has taken legal action
against M/s Electrosteel Steels Ltd. under Sections 33 and 63 of Indian Forest
Act for all 220.88 acres of land encroached by M/s Electrosteel Steels Ltd. were
taken. It was found by the forest officials that non-forestry activities such as
dozering, leveling, digging of forest land, encroaching the forest land by way of
construction work, defacing boundary pillars was carried out by the employees
and staffs of the said company in the notified and demarcated forest land.

Land in question was Govt land duly notified to be a forest land by notification
in 1958 under Section 29 of the Indian Forest Act. Nature of enquiry
contemplated under Section 29 is not with regard to the proprietary right over
the land as the said land was Govt land, but was with respect to ancillary rights
such as cutting grass, pasture, right to forest produce for which rules have been
contemplated under Section 32 of the Act,

FINDINGS

It is not in dispute that land in question wherein constructions and
encroachments have been made comes within the protected forest notified as a
Protected Forest in 1958 under Section 29 of the Indian Forest Act, 1927 (for
short Act 1927), as referred to above.

The first plea taken on behalf of the Petitioners is that this notification was
proviso to Section 29(3) of the Act 1927 wherein no enquiry as contemplated
under Section 29(3) has been carried out, and therefore the claim of the forest
department on the said notification is non-est in the eyes of law.

This plea is founded on basic misconception about the nature of Reserved and
Protected Forest, and the nature of enquiry contemplated for their notification.
The enquiry contemplated under Chapter IT and IV of the Indian Forest Act,
1927 is not an enquiry about the proprietary rights over the land in question, as
both the category of forest can be declared forest only in a Govt. land or land
over which the Govt had Proprietary right over it. Enquiry is intended to be
confined to the forest rights of the individuals or communities over forest
produce like pasture, forest wood and so on. as contained under Sections 12 and
32 of the Indian Forest Act. Protected Forest admits of such rights, whereas
Reserved Forest excludes such right.

A bare reading of the provisions contained between Chapter 11 and Chapter IV
of the Indian forest Act, will clearly mark differences between the two. The

“reserved forest” under Section S bars accrual of forest rights and lands
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comprised under such notification, except by a succession or under a grant or
contract in writing made or entered into by or on behalf of the Government. The
process of notification of Reserved Forest follows an elaborate procedure of
inquiry under Section 7 regarding the existence of any right mentioned in
Sections 4, 5 and 6. Where no such claim for rights is preferred under Section 6
and of the existence of which no knowledge has been acquired by the inquiry

under Section 7, such rights shall be extinguished in terms of Section 9 of the

Act. Section 11 is emphatic when it declares that “in the case of a claim to a

right in or over any land, other than a right of way or right of pasture, or a right
to forest-produce or a water-course, the Forest Settlement Officer shall pass an

order admitting or rejecting the same in whole or in part.” According to Section

11(2), if such claim is admitted in whole or in part, the Forest Settlement

Officer shall either:-
(i) Exclude such land from the limits of the proposed forest, or
(i)  Come to an agreement with the owner thereof for the surrender of his rights,
or
(iii) Proceed to acquire such land in the manner provided by the laws related to
acquisition of land
17. In case of Reserved Forest there is complete exclusion of forest rights of
individual or communities on the forest, save and except some limited right,
such as a right of way or right of pasture, or a right to forest-produce or a water-
course that too by an express order as required under Section 12 which provides

that no right over the notified land is admitted or recognized after the

notification under Section 5. When a Forest is thus notified as reserved forest it

is free from claim of any private forest right over it.

18. The provisions related to “Protected Forests™ have been provided under
Chapter — 4, from Section 29-34. As stated earlier, a Government Forest land or
a land over which the Government has propriety rights, is notified as a protected
forest under Section 29 which does not prescribe any time limit thereof. Once a
Government Land has been notified as reserved forest or protected forest, its
nature does not change with the passage of time and the Govt land does not

become a private land. As discussed above, a protected forest admits to certam N0

private right for which rules regulating such rights can be framed. If an enquu‘y /
has not been made as required under Section 29(3) it will not give prldayea
individuals any proprietary right over the land and make the government land( N

private raiyati land. There is no elaborate procedure for holding such an cnquu%x ur
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under this chapter, as under chapter 2 and it does not contemplate two
notifications namely provisional and final notification. Under chapter 2 the
process commences with notification under section 4 and culminates with final
notification under section 20 of Reserved Forest. Same is not the case with
protected forest which is notified under Section 29 which is itself final and not
provisional or preliminary in nature even if the enquiry has not been held .
Provisions of Section 29 of the Rajasthan Forest Act, 1953 which is pari
materia to Section 29 of the Indian Forest Act, came up for consideration in
Tarun Bharat Sangh, Alwar v. Union of India and others, 1993 Supp (3)
SCC 115 at page 123. Precisely the same argument was raised before Hon'ble
the Supreme Court and rejected in the following words:
**Shri Bhandare submits that a notification issued under the proviso to sub-
section (3) is only an interim or provisional notification and that after
conducting the inquiry contemplated by the main limb of sub-section (3). a
regular and proper notification under sub-section (1) has still to be issued.
Until then. he submits, the declaration as protected forest does not take

effect._We are not prepared to agree. Section 29 contemplates only one

notification declaring an area as a protected forest. Whether issued after a

normal enquiry and record or without enquiry or record, Section 29

contemplates only one notification and not two in any event. Therefore,

the notification issued is the valid and effective one. It is not a provisional

or preliminary notification”, (emphasis supplied)
What follows from the above discussion is that the basic plea advanced on

behalf of the petitioners that notification under Section 29(3) of the Indian

\Forest Act was not final, and therefore Electrosteel Steels Ltd. Company of

= '_,thich the Petitioners are employees, had acquired a right title and interest over

" the suit property by virtue of the registered sale deed executed in its favour, is

not tenable.
Argument on behalf of the petitioner that provisions under Section 29 of the
Indian Forest Act, 1927 is pari materia to Section 30 of the Bihar Private
Forest Act.1947 is equally misplaced which shall be apparent by plain reading
of both these provisions, which is extracted below:
Section 29 of the Indian Forest Act defines Protected forests.—(1) The
State Government may, by notification in the Official Gazette, declare the
provisions of this Chapter applicable to any forest-land or waste-land which

is not included in a reserved forest but which is the property of
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Government, or over which the Government has proprietary rights, or to the

whole or any part of the forest-produce of which the Government is

entitled.

(2) The forest-land and waste-lands comprised in any such notification shall

be called a “protected forest™.

(3) No such notification shall be made unless the nature and extend of the
rights of Government and of private persons in or over the forest-land or
waste-land comprised therein have been inquired into and recorded at a
survey or settlement, or in such other manner as the State Government think
sufficient. Every such record shall be presumed to be correct unul the

contrary is proved:

Provided that, if, in the case of any forest-land or waste land, the State
Government thinks that such inquiry and record are necessary, but that they
will occupy such length of time as in the meantime to endanger the rights of
Government, the State Government may, pending such inquiry and record,
declare such land to be a protected forest, but so as not to abridge or affect

any existing rights of individuals or communities.
Section 30 of the Bihar Private Forest Act is as under

S.30 Notification declaring forest to be a private protected forest
When the following events have occurred, namely-

(a) the period fixed under Section 16 for preferring claims has elapsed,
and all claims, if any, made under Sections 16 and 22 have been disposed of
by the Forest Settlement Officer; and

(b) if any such claims have been made, the period limited by Section
27 for appealing from the orders passed on such claims has elapsed, and all
appeals (if any) presented within such period have been disposed of by the
appellate officer;

the [State] Government shall publish a notification in the Official
Gazette specifying definitely, according to boundary marks erected or
otherwise, the limits of the forest which is to be constituted a private
protected forest, and declaring the same to be a private protected fores‘t
from the date fixed by the notification, and from the date so fixed such
forest shall be deemed to be a private protected forest:

Provided that, if in the case of any forest in respect of which a
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notification under Section 14 has been issued, the [State] Government
consider that the inquiries, procedure and appeals referred to in this Chapter
will occupy such length of time as to cause undue delay in the forest being
declared a private protected forest, such delay, in the opinion of the [State]
Government, being prejudicial to the public interest, the [State]
Government may, pending the completion of the said inquiries, procedure
and appeals, declare, by a notification containing the particulars specified in
this section, such forest to be a private protected forest.
From a bare reading of the above two provisions, it shall be apparent that
contrary to the provision of Section 29 of the Indian Forest Act, neither Section
30 or any other provision of the Bihar Private Forest Act, relates to a land
which is a government land. As the very name suggests it relates to private
forests which were recorded in the names of the landlords and therefore Section
4 expressly provides that right of the landlord and the right of any other person
to cut, collect or remove trees etc. shall not be exercised in contravention of the
provisions made under this Act. Section 13 makes specific provision to
constitute a private protected forest. The forest so declared private protected
forest cannot be equated with the Protected Forest which was so declared under
the Indian Forest Act. Provisions of Bihar Private Forest Act basically applied
to those private lands of the land lords which were recorded as jungle Jhari in
the records of rights as per the definition of forest under Section 3 of that Act.
Refore independence they were protected by the State and post-independence it
sought to be managed by the Bihar Act 1947. Section 2 makes it abundantly
clear that Bihar Private Forest Act, 1947 will not apply to any land which is
vested in the Govt or regarding which notification and orders is issued under
the Indian Forests Act. After a private forest is declared as private protected
forest its control and management vests in the State as has been held in Guru
Datta Sharma v. State of Bihar, (1962) 2 SCR 292
18. When a private forest is declared a “private protected forest” under the
provisions of Chapter 3 the provisions of Chapter 1V come into operation.
Section 31 with which this Chapter opens enacts:
“31. The control and management of every private protected forest shall
vest in the Provincial Government.”
The management and control thus vested is to be exercised through forest
officers.

Therefore. the ratio as laid down in State of Bihar and others v. Lt
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23,

24.

25.

Col. K.S.R. Swami, (1962) 3 SCR 727 will not apply to the facts of the
present case.
What follows from the above discussion is that the petitioners representing the
Electrosteel Steels Ltd. Company encroached and occupied vast swaths of
Protected Forest Area notified under Section 29 of the Indian Forest Act, seck
quashing of criminal prosecution by questioning the said notification in a
criminal proceeding. There is a presumption in favour of the notification which
has been issued long back in 1958, It has been held in Rohit Singh and
others v. State of Bihar (Now State of Jharkhand) and others, (2006) 12 SCC
734
24. As regards the finding that the notification under Section 29 of the
Forest Act has not been proved, the same has also to be held to be
unsustainable. The gazette notification issued 32 years prior lo the suit was
produced and marked in evidence and no circumstance proved justified an
inference that it might not have been published as enjoined by law. The
regularity of issue of such a notification should have been presumed leaving
it to Defendants 3 to 17 to rebut that presumption. For the present, all that
is required is to vacate the finding in that regard entered by the lower
appellate court.
Judgments of civil courts do not adjudicate upon right in rem save and except
under sections 40 and 41 of the Indian Evidence Act,1872. The present case do
not come under those categories and therefore any decision which has attained
finality either on the criminal or civil side will have no bearing to the present
casc.
Is it a case of bona fides dispute of title for which a criminal prosecution or not
to have been initiated?
In order to get the answer to this question, matter for consideration is what do

we exactly mean by title dispute. Can any claim raised over the title be called
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The proprietary title can devolve by a method known to law such as|
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title. Mutation and issuance of rent receipts will be of no avail, as mutation
neither creates not extinguishes his title. Mere raising of a plea of title cannot
grant immunity from prosecution, unless such plea is founded on a document of
title from which a prima facie inference can be drawn regarding the colour of
right of the petitioner over such property. Here in the present case title is being
claimed in teeth of lands duly notified as protected forest. The said notification
remained unchallenged and now after long lapse of time title over forest lands
arc being claimed by private parties on wrong interpretation of the provisions of
the Forest Acts.

As discussed above, the claim of title is made over a large tracts of government

land which had been duly notified as protected forest arca way back in 1958

which is prima facie not sustainable. Materials prima facic go to show that
—

Petitioners representing the company had encroached upon and grabbed more

than 200 acres forest land and are now claiming immunity from criminal
prosecution by quashing of the case. Any such order of quasiing will legitimize
illegal encroachment of forest land. Tt shall be desirable to keep in mind the
observations made in State of Uttarakhand and others v. Kumaon Stone

Crusher, (2018) 14 SCC 537

XIH. Meaning of “forest”

124. Safeguarding of forest has also been recognised by our
Constitution under Article 48-4 which obliges the State to protect and
improve the environment and to safeguard the Jorests and wildlife of the
country. Article S1-A clause (g) enumerates the fundamental duty of
every citizen of India to protect and improve the natural environment
including the forests, lakes, rivers, wildlife.

This Court does not find any illegality or infirmity in the impugned order.
Criminal miscellaneous petitions are dismissed. Pending LA.. if any, stands

disposed of.

(Gautam Kumar Choudhary, J.)
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To: ASHOK PRASAD <ashokadvhc@gmail.com>, Surendra Kumar <surendra_kr15@rediffmail.com>

Sir/Madam,

Please find attached herewith the copy of the Counter Affidavit filed by the Divisional Forest Officer, Giridih before the
Hon'ble NGT, Eastern Zonal Bench at Kolkata, for your reference.

Thanking you.

Regards,
Aishwarya Rajyashree
Advocate.

B Affidavit by DFO (Md llliyas).pdf
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